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Degerct is & patty to these procesdings by virtue of ifs tircly interventions filed m
bath the BT West and TransCoonect Dackels. Additionally, Deseret filed two
substandive pleadings in Docket No. RT01-335-000 in response to the RTO West Stage 1
Proposzal: (1] the “Protest and Comments of Deseret Generatinn & ' ransmission Co-
opetative, Inc.” filed on November 20, 2000, in response to the ‘nitial submission of e
RTO West Stage 1 Proposal {*November 20 Pleading™); and (2) the “Protest, Comments
and Status Report of Deseret Generation & Transrission Co-opsrative, Tne.” filed on
January 16, 2001, i response to the December 1, 2000 “Concuring Utilities” Amended
Supplerments] Compliance Filing and Request for Declaratory Crder Pursuant to Order

No. 20007 (*fanuary 16 Picading™).

L SPECIFICATIONS OF REHEARING ERRORS ANO REQUESTED
CLARIFICATIONS

The following aspects of the April 26 Qrder are erroneous or require clarification
to pravide proper guidince undsr Order Nos. 2000 and 20800-A
A. The Comemission erred by failing to direct the filing ufiliiies to cease cxcluding
other jurisdiclional transmission owners {*TOs”} from thz Filing Utilities Group.

B, The Commission emed by fatling to rile on Deseret’s preposed claritication of the
definition of “Affiliate™ contuined in the proposed RTO West bylaws.

C. The Commiission erred by failing to rule oo the issue of allowing smaller TUs to
participate in the Mujor Transmitting Utility Class.

D. The Commission Should Clarify Its Position Regarding 1he Eligibility of TOs
Other Than TransConnect for Incentive/mnovative Rates Undor the RTO West
Structure.

Regiuaal Trarymivsiun Organizations, Okb-x M 2000, FERC Stat . & Rags. 131,089 (1959)
{Onler Mo, 200070 order on reh’g, ke o 2000-A, FERC Stat.. & Rega, 31,082 {2000}
(Orler No. 20M0-A™), anpeal pending sub. nom Peblic Dy Dives No. T of Snohamish
Cenirery, Bashingon er. al v. FERC, Tiocket Mo, O0-1174 {DC Cir}.
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. The Commission should clarify that incentive rate mechanisms will be available

to TransConnect {upon a proper showing ol ¢ligibility), .10t to the “passive”
owmers af TransConnect.

. The Commission should clarify its position un muliple TTC seams (s3ues,

pending creation of a *West-wide™ RT0,

. The Cornmission erced in rejeceing the Limited Liability Apreement without fully

considering the practical and legal ramificalions of such a rejection.

. The Commission should clarify that certain issues Deserel raised reparding the

RTOD West Stage 1 and Stage 1-A filings that were not aldressed in the April 20
Order have nol boen decided adverscly W Descrat s séentio.

ARCTUMENT

The Commission Erred By Failing To DHrect The Filing Utilities To Cease
Fxcluding Other Jurisdictional Transmission (hwners From The Filing

Utilities Gronp.

In its November 2 Pleading, Dreseret notad that it was the only FERC-

Juisdictional public afility that ewns ransmission facilities conemplated ta be part of the

RT Weal transmission syatem that was not a gponsor of the Staze | Propasal. Deserst

axplamed that it had heen, in fact, purposetillly excluded frorm tha Filing Uhlities Group

by the viher TOs, Asg o resull, Deserel did nol have an opporlunily 1o be adequalely

represented in all RTCG West decision-making procgsses affectirg TO interests.

Subsequently, on December 5, 2000, the Filing Utilities submitted their “Answer

to Motions to Consolidate and Request for Leave to File Anawer to Protests to the RTO

Wesl October 23, 2000 Filing” (“December 5 Answer”). In their December 5 Answer,

the Filing UTtilities stateci:

[Deseret] also wants to participate in Stage 2 on the same
busis as Lhe Filing Ulilities. Deseret's comunenis are under
conzidcration, but it would be similarly counterpoductive



for the Commission o allempt to dictate the exte 1t of
Deserel’s participalion in Stape 2.

December § Answer at 10, in. 15 (internal citations omitted),
In its subsequent January 16 Pleading, Tleseret filed a “Status Report™ to the
Commission regarding ite parlicipation s 4 member of the Filineg Utilities Group.
Dreseret explained that the Filing Utilities had not as of that time formally contacted
Dcacret to discuss the possibibily of joiming their group, despite the slatements in their
December 5 Answer. This, in fact, remains true Lo this day. Thus, Deserct requested that
the Cammission act 1o remedy this discriminatory practice, and o do 5o in time tor
Degeret to meaningtally participate in the Stage 2 negotiations.
The April 26 Order, however, summarized Deseret’s argiument in ene sentence:!
“Deseret requests that it be afforded more participation rights in the Stage 2 process.” 93
FERC at 61,3125, "Thereafter, in addressing this concemn and other issues raized by olher
differently situated parties, the Commission stated enly that
the RTO West Applicantz have adequately resporded to
these concerns. As noterd ahove, the BT West
Participants have cngaged m an open and inclusise process
thus far, and we do not see the need at this time to dictate
the Stage 2 process. Furthermare, an open public process
has been established for the remainder of the RTC) Weat
Proposal.

Iq

The Commission did nat represent Deseret's position accurately in the Apn) 26
Order, in that Deserel’s request in its January 16 Pleading was to have equal participatory

rights as a member of the Filing Utilities Group for the Stage 2 Frocess and for the

remainder of the RTO negoliation process. Forthermore, the Comnmission did not explain



how the “RTO West Applicants™ {i.e , the Filing Litilities Group} had addressed Deseret’s
speci lic coneern as o prospeclive RTO West TO and FERC -jurisdictional utility. The
Filing itilities Group has never in fact addressed this concern, and continues to exclude
Deseret from participation in vital Stage 2 negotiations. The Comimission muost regopr i
the realily that the collaborative procese in place is morely a forum for public groups and
comstituencies to provide input to the Filing Utilities. The Filing [tilities control the RTO
negatiation pracess 1 that they alene decide what or what nol 1 include in their
submissions to the Commission. The collaborative process is nedther definitive nor
democratic because the ultimate decision making process remains exclasively with the
Filing [Ttilities. To the oxtent that the FERC expects a jurisdict snal TO such as Deserst
t parhicipate in RTO West and holds Dieseret to the same RTC participation standards, it
should af an absolute mirninum remedy such 2 hlalant exclusion from the Filing Utilities
Group and provide Deseret the opporunily o parlicipale on an equal basis as the other
Jjurisdictional wansmizsion ewning entities.* Accordingly, the Commission should grant
rehearing on this issue and take action consistent with Deseret’s prior requests to require
ihe Filing Utilities to admit Deseret as 4 (ull member of their Group.

Furliwrmore, the Commission in Order No, 2000 made clear that it wanted all
Iransmiission owners in a region. including mueicipals, cooperatives, PMAs, and other
state and loeal entitics, to participate in RTO formation.  See Ortler No. 2000 at 31,200-1.
It said that it expecied “public power entities and cooperatives t¢ parlicipate fully in the

collahorative process for forming RTOs.” K at 31,201, Unfortunately, the Filing

As Degerct understands the Filing Tilities” position, Descrot bas boom cxcluded salely because it
iz not an investor-owned utliny like the other applicants, {4 course, BPA was included beeause it
i5 the owner of g significant majaricy of erarsmission facilitics that wil® ultimately be incotpatated
in tha B1TH West.



Utilities have excluded Descret from participation i the 10 nagotiation process that
develaped the final Stage 1 and S1age 1-A flings, and the Comrmission bas Jone nothing
1o require the Filing Utilities to admit Deseret ae a party to their deliberations.

If this systematic exclusion continues in Stage 2, Desere: is troubled that o may be
presented with a “take it or leave it” RTO structues thal may 1ol be in the best interests of
Deseret and its mmember cooperatives. Deseret wishes the Comriission to be aware of this
possibility now, at a time when the Commission can still take st=ps to reguire the Filing
Litilities to allow Deseret w parlicipate fully in the RTO negotiation process and the
Stage 2 Filing. Deseret also wishes to point out the possible wnintended cffeet which if
i clanficd could be interpreted as appraving the deliberare cxc lusion of Deseret,

If the Commission dows nut take action now to address Dieseret's exclusion from
the Filing Utilities Group, then Deseret in the altemative secks ¢ Commission ruling that
RTO West, ance formed, cannot freat Deserel 1 a JiscriminaloTy manner vis o vis entities
in the Pacific Northwest that participated in the Filing Utilities Giroup and subsequently
joined RTO Weat. The Commission in Order No. 2000-A notec that while RTOs can
make proposals to charge non-RT{) participants different rates, such rates must be
demonstrated to be just and reasonable. The Commission agresd that “such
demonstration must account for the reasons vnderlving non-participation including,
among other things, impediments 1o participation that could not be overcome through the
collaborative process™ Order No, 2000-A at 31,385, In this instance, a vegional TO (s
secking to participate fully in the RTO negotiation process, and s being blatantly
gxchuded. The “impediments to participation”™ are the Tiling Utilities themselves and an

unfortunate misrcading of the Apri? 26 Order. Thaus, Deserct believes that RTO West



could not in the future justify as reasonshle any such differenta rte scheme as to

Deseret, and it requests a Commission ruling to this effect at thi: time.

B. The Commission Erred By Falling To Rule Oo Deserei’s Propused
Clarification To The Definition of “Affiliate™ Containied In The Byvlavs.

[n 1s November 20 Pleading (at B-9}, Deserst reguestad a clarification to the
definition of the termn “Affiliate” set out in Section 1{a) of the proposed RTD West
Bylaws. Sge Attachment I. Teseret argued that the clarificatior. was necessary to ensire
that the RTO West would permit separate memberzhip in the RT'0 by distribution
¢ooperatives that might be members of a larger genertion and t-ansmission cooperative,
such as Deserct, that would 1tself be a transmission owning entity and momber of the
RTO. Accordingly, Deserel requesied thal the Commission order the Filing Utilities 1o
tevise the definition of an Affiliate in the RTO's proposcd bylavs, and provided proposed
language to accomplish this change,

Thw Apnl 26 Order did address the governance of the RTO West and the prepesged
Articles of Incorporation and Bylaws. See 95 FERC at 61,325-22. At no point in its
discussion of the Bylaws did the Commission address Deseret's concem regarding the
unduly narmow dafinition of “AMMliaies ™ Because the Commission, however, found the
Eylaws to be in conformance with Order Mo, 2000 (95 FERC at 61,238}, Deserct must
assume that its request for modification for the bylaws has been rejecied, albeit wilh oo
expianation whatsoever. Fur this resson, Deseret seeks rehearin k on the grounds that the
Commission has failed to engage in reasoned decision making o1 this isaue and the
Corrmtission has rejected Deseret’s roguesl for modification of tha bylaws without an

explanation,



C, The Commission Erred By Failing To Rule On The Ixsue Of Smaller
Transmission Owner Participotion Fs The Major Trensmitting Utillty Class.

In its November 20 Fleading, Deseret protested the distinction within the RT(}
Wesl Bylaws (Alluchment J} between a “Major Trunsmilling ULility™ wnd all other owners
of transmission facilitics that contributc asscts to the RTO West A “Major Transmitting
Ltility™ is defined by the Bylaws as “a Transmisgion Owner which individually or
topether with one or more of its Affiliates, owng transmission assets having a net book
valus preater than or equal to twa percent of the aggregate net book value of the RTO
West Transnussion Systen.” Attaclunent I, Pages 3-4, § 1{u). Lieseret explained that the
renining transmission owners that contributed their assets would not he totally excluded
from RTCG membership, but would he forced to participate in the ““Fransmisaion
Dependent TUtilities™ (“TDU™) elass. Desercl explained that such a result is contrary to
the spirit of Order Nas. 2000 and 2000-A:

The Tiling TTtilities fail te explain why such a divisicm
bemwesn “major” Transnutting Utilities and other
ransrmidling wlililies is necessary, and moreover why they
have employed a2 “two percent of net book™ thre:hold as
their “bright line™ test for 2 “major” Transmitting Ut lity,
tot surpnsingly, however, defining the “Major
Trunsmitting Utility” class in this manner Limits the
eligibility for this class to the Filing Utilities ther1selves.
t.e., the incumbent inveslor-owned utilities and BPA. No
other utilities within the RTD West footprint (wilh the
exception of the TransConnect ITC proposed by six of the
nine Iiling TItlilies) would qualify for the class,
netwithgtanding the fact that all “Parlicipating
Tranamission Owners™ leming their lransmission facilities
over to R1'0 West would be required to execute the same
or substantially similar Transmission Oporating
Agresments with the RTO.

November 20 Pleading at 3-4 (footnotes omitted).



Accordingly, Deseret atgued that the transmission owners’ membership class
should be apen to ali “Participating Transmission Owners” rather limiting it to just
“Major Transmitting Utilities.”" Deserer explained

any entily thet submits its transmizsion assets to he RTO's
operaticnal control {assuming that the RTO finds the assets
aof sufficient commercial/operalional nterest to azcept
them), should be afforded the right, but nof the o5ligation,
W join & Participating Transmission Owners clasy under the
Bviaws. Bome entities mighl prefer o join the
Tranzmission Dependent Utilities class or any other class
which is appropriate, as they may feel that their i werests
are better represented by that ¢lass. The RTO West should
be indiffcrent to the sclection made, as each uniq e entity is
anly afforded one membership and one vote undit the
Bylaws in the class it ultimately joins,

fd. at 4 {emphasis in the original). Deseret providied addilional jusiification for providing
[or a broader transmissicn owncr class as well as reasons why the Filing Usilitics’
proposal was, in fact, deficiant.

In its April 26 Order, the Commission addressed many aspects ol the RT0O West
proposed governance strucmire, including the composition of the member classes, the

Trusteas Selection Commmitlce, and the Board af Trustees iiself.  Neseret’s concen was

summurizcd as tollows:

RTO West's proposed Bylaws shoutd not restrict a
transmittmg utility that contributes ite assets (v the RTO
from participating in an apprapriate memhbership zlass,
[xeseret requests that the Bylaws be amended to afford any
cniity that submits its transmission asscts to the BTO's
operadonal contrel the right, but not the obligation, ta join
a Participating Transmission Owner class under tie RTQ
West Bylaws. Deserel complains that the threshe 2 for
membership in the Major Transmitting Utilitics ¢lass
{which is defined as including utilities owning transmission
assets having a net haok value greater than or egual to two



percent of the aggregate net hook value of the RT0) West
Transmission System) creales a moving target.

45 FT'RC at 61,327
While the Commission thus grasped the nub of Deseret’s argument on this issuc,

the Commission’s ensuing discussion focused on issues raised by other parties,
particularly the issue of participation of the divested transmission owner-sponsars of the
TransConnact ITC in the TDU member class. Ultimately, the Commission clunlied that
these divested transmission owners should be afforded access to the TDU member class.
However, the Commission never mled on Deseret’s specitic issve: expansion of the
bylaws to creatz a broader “Participating Transmission Owners” class, rather than
relegating smaller TOs (o the Transmission Dependent Utilities ¢lass.” The Commission
then stated that the

RTO West Applicanis propose u process [or determining

the RTO West slate of Trustees that we tind will .2nsure a

fair and non-discriminatory selection of Trustees. .. .

Accordingly we find the RT( West Applicant’s

gavernance proposal, as set forth in the RTO West Articles

of Incorporation and Bylaws, satisfies the independence

standard set forth in Crder No. 2000,
Id. a1 61,328,

Decause of this sweeping finding, Deserct must assume that its proposal ta amend the

Bylaws ta broaden the Major Transmitting Utilities class has been rejected. This

tejection of Deseret’s concern i particutarly woubling in light o1 the April 26 Order’s

focus an the RTO West as a starting point fior a larger RTO. Tndeed, 1f larger TOs in

Indesd, Degaret's arguenamt, whuch relates T the scope of the Major Transmicing Utilities Class,
wad irnproper]y lutoped inta a subcaiegorp in the April 26 Order entitled “Membership in the
Tratsmiggion Depeadent Utilities Clazs.™ This perhaps explains why Deseret's CoBCErn was 1101
explicifly ried upon.

1



Culiforniz or ather partions of the Westem Inlerconnection were to join the RTO West,
some TOs that currently qualify as Major Transmitting Ulilities nay soon find
themselves excluded from this clags as well. Tn this context, Desteret’s argument that the
membership ¢lass, as currently drafted, is a moving target becores cven more necesaary
to uddress. The Filing Utilities (whose interest in this argument should be heightened by
the Commission’s April 26 Order) have done nothing to address this concern.
Aggondingly, Dieseret secks rehearing, on the ground that the Commission has
arbitrarily and capricieusly rejected Deseret’s requested bylaw modification on this issue

without explanation.

D. The Commission Should Clarify Its Position Regarding The Eligibilily Of
T Oiher Than TransConnect For IncentiveTunovitive Rates Under The
BT West Straciure.

In its April 26 Order, the Commissivn skated that

[w1here, as in this hybrd RTO, a participating rnsmission
owner is independenl of market participants, we helieve
that is ]sic] has the ability to mclude m 118 “revenog
requirement” filing a request for performiance-based rates
and other incentive-orienied rule revovery mecha visms.

We believe it is appropriate to allow a lransmission
entity that is independent of marked participants ta include a
request for innavative rate reatments under Ovder No. 2000
in its Saction 205 revenue requirement beeause a1
independent entity will not have an incentive (n submit a
proposal that would diseriminatz among particul:x market
participants.

35 FERC ai 61,338 ([ootnotes omitted).
Although this explanation was provided by the Commission in response to a

challengs by an mlervener W the TrmsConneet's ability to file for incentive rates in a

11



hybrid I530¢ Trangce struchire, the passage could potentially be construed to indicaie &
significant shift in the Cormmission’s general pohicy on wicentive rates set forth in Order
Mes, 2000 and 2000-A, By ncgative inference, the Commission could be seen as
mdicating that thoae T(s participating in RT{ West that hasve not jotned the
TransComnec! TTC are not “independent of market participants.” More importantly, the
passaue could be read to infer that these same TOs would somelow be able to use their
transmoission to benefit their own generation, even after handin 2 fanctional control of
their iramsmissivo Gacilities vver to RTO West, and therefore, cannot be given the right
Lo geek any rate incentives in their own individual revenue requiement filings.
1t was Degerct’s nnderstanding of Order Mo, 2000 and 2000-A that contribution of

transnission assets ta a FERC-approved RTO (through either trensfer of funciional
conttrol or some other measure, including lease or sale) was the prerequisite for the ability
to apply for the innovative transmission rafe (reatrents s¢1 forth in Section 35.34(c) of
the Comnussion’s Regubaliens. The form of the RTO (1TC, 1SC, Transco, etc.) was not
to ke a factor. Indeed, in Crder No. 2004, the Commission statel that

we believe that the Commissian's approach to ev sluating

lnhovative transtmission reforms should be neutral with

respect to the orpanizational structure of the Applicant, so

that RT(s that own transmission asscta as well a: R'1Os

that do not own transmission assets would be egualiy
eligible for such ratemaking treatments. . . .

. . 2whilc cortain of these innovative pricing propeosals may
he mare helpful to one RTO atructure than another (c.g.,
150 vs transco) we do not believe that any of these pricing
proposals would be incompatible with any partict.lar
structure adepted by BRTOs,

Order Mo, 2000 at 31,192,

12



I'rom the fanguage of the April 26 Order, however, it appears that the har may
have been raised for entities that have not divested their transmission assels bul rather
chesen 1o cede funetional control of thern to an ISO such as BT West. This policy
change would affect Deseret should it choose to join the ETO West. This policy change
winld alse alfect the other RTO West TOs thal have not chosen to join in the
TrunsConnect [TC proposal {Bonneville Power Administeation, Tdaho Power, and
PacrfiCorp) as well as other municipal and cooperative transmission entities within the
existing or future footpring of RTO West that may, in fact, be leyzally prohibited from
Joining a for-profit independent transmission company, or divesidng their ransmission
assets to another entity. By ehimimnating the abhty of TO participants in ISOs that cede
lunctional control of their transmission facilities to apply fior inrovative rate treatments
for cerlain activities {g.2., transmission expansions), the Commission would eliminats the
fundurnenlal premise of ncenuve rake mechanisms: the improvement of grid operations
by creating incenlives for an RTO and the TOs that are under its control o make effieient
operating and investment decigions, without compromising systom reliability. See Order
Mo, 2000 at 31,182-5,

I'the Commission has indeed now concluded as a policy maner that TOs cannot
eliminate the preswmption that they will use their ownership of iransmission facilities to
henefit their own gencration interests by joining an {50 and ced np funerional control of
their ransimission to that [SO, this is a fundamental ¢hange i C ommission RTO polivy
that requires more procedural due process than the Cominission has to date cngaged in
ihrouph these dockets. If a T() such as Deserst cannat join RTC Wesl, cede functional

control of its transiussion [aeilibies by the RTO West ISO, and by so doing alleviate

13



concerns about transmissien-related self-dealing (concerns that swwould be a barmicr o
eligibility for innovative rate treatrnents), then the Commission s undamenlally revising
its RTO policy.* If g0, the Commussion should engage in a rulemaking process to
change Sectien 35.34e) of its Regulations to delinente exactly vhat would be ncecrsary
for a TQ participating in an RTOTS0 1o become eligible for innovative rates.
Tf, however, Daseret has misconstrued the April 26 Qrde-, the Commission should
50 clarify, and explain what it meant by its discussion of the eligitnhty of T0s that have
nat divested their transmission facilives for rate incentives.
E. The Commission Should Clarily Thut Incentive Rate Mechanisms Will Be
Available 1o TransConnect, Nat Ta The “Passive”™ Qwners Of Trans{ onnect.
Ta the April 26 Order’s discussion ol the Section 205 filing rghts of RTO West's
member TOs, see 95 FRRC at 61,336-9, the Commission made the following statcmeni:
We believe it is appropriate to allow TrensCoune-t, as an
arganization that is independent of market particinants, the
lexibility Lo propese mechanisms that will provide
incentives tor the TransConnect members to tage actions
within their control to improve grid aperation.
fa. a1 61,338 jemphasis added). Deseret sesks clarification of th 3 staternent insofar as it
relates to the individual, passive owners of the TransConnect Tt

As Deseret understands the proposed business structure ¢ the Transcommect 1TC,

its forming ulilities will divest their transmission assets w (he [TC, and take back passive

This pasition does not eliminate othat cotwerny: a tensmission owning entity that ¢wns no
generation may meet the Comrnisgion's “independence” test byt nevertheless may have an
ncentive W ovetbuild new mansmission or seek excessive rates for 13 axishng mansmission a55ets
throngh the yehicle of innevative ratenaking. The Compnission has committad to reviewing all
appliculivns wn a case-hy-case basis and will apply a FP4 Section 2015 analysis 10 address the
incentive b fqvar “wireg solutons.” See April 26 Order a1 61,329, The Commission should lald
ro llusions lhal a pure wansmission-only =ntity otgatized for profit wnll not hesicare 10 use such
Fraciloes (0 maximiz: remrms.

14



ownership interests in the [TC. They will effectively become TDUSs, and will no longer
own or operate their drvested transmission [acilities. 10 this iz inclead the case, the passive
awners should not be chgible by lake any aclions with regard to 1he ransnuassion gnd.
The TransCannect [TC itself will be the Participating Transmission Owner within the
ET0) that owns and operates all of the divested transmission facilities, and undertakes any
expansiom of them, [T the members of the TransCommect [1'C were te be mvalved in
uperaling the trunsmission yrid, they by definition would nol be nat mere passive owners,

In Southern Company Serviees, Tne., 94 FERC Y 61,271 120013, the Commission
made this distinction, as well as the purpase in granting incentiv 2s to the appropoate
Lransmission vwner, clear:

The Southern Companies propose numercus PBR
and cost incentives associzted with membership in the
RT0D. Those of the PHR incentives thal operate ¢ molivate
the grid sperator to perform in response to the merkeat and
(o improve grid operation are consistent with Order No.
2006, and therefore wanld be acceptable for an approved
RTO. In ather words, we would accept those incintivea
that are properly configured in that they reward the grid
opearator and decision-maker for improved grid
performance {or penalize lackluster performance). in a
menner consislent with Order No. 2000,

However, other incentives (such as the increased
ROE on existing plant and the automatic tracking of cerlain
costa) are not designed in a manncr cansistent wath Order
No, 2000 and Section 35.34{e) of the Comrmission’s
regulations, and therefore are not acceptable. Thys is
because these incentives would flow to the transmisgion
gnners who, because they are proposed to be passive
owners of the RTO, do not make aoy decisions
regarding grid operations. Simply pot, it is
inappropriate to send 3 price signat to a passive owner
that cannot respond to the price signal.

fd. at 61,5965 {emphasis added ) foomotes omitied).

15



The Comunission should clarify that it mcant Participatr g Transmission (rvners
such as TransConnect would be eligible for incentives, mther than each individoal
TransConnect passive owner/LLC member in its own individua capaeity, Indeed, under
a truly passive ownership scheme, the TransConnect members voould benehit from
incentive rates granted to the TransConnect 1TC (the Punlicipating Transmission Owner
in the RTCH where TransConnect makes and the Commission aicepts
mmavative mesntive rate proposals that will enhance efficiency wer ar develop new
transmission paths within the foetprint of the RTO. * The passive owners would benefit

by enjoving a share of the resulting profits earned by the Transc mnect ITC.

F. The Commissien Should Clarify Iis Position On Mulsiple RTO Seams Issues
Short OFf A *West-wide™ IUT{).

Ferhaps the most significant ruling in the April 26 Order is the Commission’s
finding that 2 “West-wide RTO" would be “the most efficiant outcome for the West.,™ 93
FERC &t 61,342-43. To this end, the Commission directed the RTO West participants o
continue o work on seams-related issues with the ultimate goal of such a West-wide
ETO, and further directed the RTO West Applicants 10 make a slalus report no later than
Drecember 1, 2001, 4. at 61,245,

Deserct s concernsd thal durinyg the inlerim peniod belw =en the implementation of
the RTO West (and ather Western RTOs} and such future time :s a tuly West-wide RTO

can be created, there will be considerable seams issues amongst neighbonng H'1'Cs

Similarly, a5 the Sourhern prder suggests, the TransComnect membera should indireciy be
penalized G lackluner performance of TranaContect, theough the educed profies pavable o
Matts a5 pagaive gumerd,

# Dieveret's use of the rerm “seams" can be penerally defined as differeni polivies, praclices, and
contrasnual abligations berween 4 BT and thoee teansmission entities (whether a single 10 or
another K1) that are direcrly interconnected with the KTO.
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Deseret believes thal such issues can detract from the efficacy of Western R1'Os and
contribute 10 incfficiencies n regional transmission policy. For his reason, Deseret secks
two clarifications of what the Commtission views to be reasonaby ¢ practicas with regard 1o
seams. Firsl, for what policies or practices will seams be tolerat:d? For example, are
different times for scheduling dead!ines acceptable? Second, whil is a reasonable
timetable for “short-ran” resolution of seams issues, prior to the creation of a West-wide
RTO? Withoul such clarification, it will be impossible for TOs in the West to evaluatc
whether their progress towards a single RTO for the Westem Interconnection is sufficienl

lo satisly the Commission,

. The Commissionm Frred In Rejecting The Limited Lisbility Agreement
Without A Full Understanding Of The Practical And Legal Rumifications Of
Soch A Rejection,

In its April 26 Order. the Commission rejecied the Limited Tiability Agreement (hat
the Filmy Utbilities submitted as part of their Stage | Filing, stating that

[ijn Order Nu. 888, the Comimission discussed the
indemnitication provision of the pro forma tariff {Section
10.2). The Commission explained that it did not believe it
appropriate to require iransmission cuslomers o ndemnify
transmissicn providers in cascs of negligence or intentional
wrongdomng by the transmission provider.

In {irder Noa. 88E-A and 888-B, the Commissior. further
gxplained that the pro forma turifT does nol wdress, and
was ol intended 1o address, liability issues. Hathor, the
Commission explained, transmission providers may r<ly on
state laws, when and where applicable, prolecting wlilities
or others from cluims founded in ordinary neglig=nce. [n
subsequent cases, the Commission has consistenly rejected
lighility limitation provisions in tariffs involving open
access transmission service, Further, all of the Commission
ordera cited by RTO West Applicants (RTO West
Applicants’ Answer at 33-34 & n.55) foc lhe acceptance of
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liakility limitation provisions predate Order Mo. HBY and do
not invalve open access transmission service.
93 FERC at 61,346-7 {footnotes omitted).

On May 24, 2001, the Comumission held a techmical confarence in Loeket Nos.
RTO1-35-000 and RT01-15-000 dealing specifically with the issues raised by the April 26
Order’s rejaction of the Limited Liability Apresment. A representative of Deserst
attended this conference. At this technical conference, represenlatives of some of the
Filing Unilities and FERC Staff focused on the issue of whether there are, in fact,
sufficient state remedies available o ETO West and its participating TOs to protect them
from unreasongble potential hability, The parties alsa discussed the distinction hetween
the lialhlity 1ssues presented by RTO West and the Order Na. B8 policy with respect to
liability and indemnification. The represcmiatives of the Filing Udilirica conceded that
they mmight not bave explained such distinchons sufficiently in their Stage 1 Fihng,

Based on the discussions between the Filing Utilities, FERC Staff, and other
interested partics at the technical conference, there appeared o ko consensus that the
issues associated with the Limited Liability Agreement may reqiire further Commission
considerativn and vppurlunities [or ull parues o submit substanlive pleadings oo the
merits. Tt is Deseret’s wnderstanding that the Filing Liilities wil seck rehearing oi'this
i554c, conslstent with the discussions held at the technical confarence.,

Deseret, as a potential participating TC in RTO West, agrees that frther
consideration should be afforded o the Limited Liability Agreernent and the associated
158ucs 1t raises. Deserct is concerned that 1f il joins R0 Wesl a3 a partueipaimg 1O, 11

muight be exposed to gigmficantly increased nsks outside s own ¢ontrol — and not
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tnitigated by state law remedies - 1f the Limited Liability Agreement is eliminated. This
is not to say, however, that Deserat supports adoption of the Limited Liability Agreemenl
as proposed in all particulars in the Sage 1 Filing.”

Dregeret cannot state that it supports the Filing Utilities’ request for rehearing on
this issuge because, as stated earlier, the Filing Utilities have nol permitted Deseret o
participate on an ¢qual basis in their decision making. Deserer therefore does not know
ihe comieni of the Filing Utililies” rehearmy appheation an this visue. Thus, Lo properly
preseive this (ssue for rehearing in its own right, Deseret saeks rehearing of the portion of
the April 26 Ordar rejecting the Limited Liability Agreement, Ueseret requests that the
Commussion reserve Judgment on the Limited Liability Agreemoent unn) such ome as all
parties have been able to meaningfully contribute to the record on this issue, either by

pleading or hy additional technical conferences.

H. The Commission Should Clarify That Certaln issues Deseret Ralsed
Regarding The RTO West Stage 1 And Siage 1-A Filings That Were Nait
Addressed By The Apnil 26 Order Have Not Been Decided Snb Sifentio,
In its April 26 Order, the Commission provided preliminary guidance in

accerdunce wilth Order Nos, 2000 and 2000-A on purlions of the RTO West und

TransCoennect proposals, particularly governance, scope and confignration, and the

Limsted Liability Agrecment. However, with respect to a large portion of materials

In 1t ovember 20, 2000 Fleading, Scction LI {pages 3 3-15], Deseret raised specific conoemns
reganding cortain provisiens of the Limited Dighiliy Apreament dealing with the allocation of
Liahility ac hetween the RTCH and its member TOs, Assuming that the Commission on reheardng
determines to accapt the Limited Liability Agreement, Deseret requiists the Cornmission to adopt
the chanpes to that Agreamem which Degeret sought.
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meluded with the Stage 1 Filing and the subsequent Amended Supplemental Compliance
Filing {“Stage 1-A Filing"), the Commission did not provide a nuling, instead stating;

As noted above, although RTO West and TransCisnneet

hiuve mude subsianiial progress on developmg an RTOD

proposal for the Pacific Morthwest, the filings we address

today seek preliminary guidance on certain limited issnes.

Accordingly, this order provides preliminary guicance with

respect to Governance, Scope and Configuration, and

Liability of ETO West, In addiion, we address

TransCoennecl's Octlober 16, 2000 (iling only as - the

proposed governance struciure, 1ts proposal to file rates

unilaterally, and its proposed transmission planni g and

expansion function. As further changes o these proposals

are subrmitted to us for review, we will afford all 1nterested

parties an ppportunity t¢ comment, and we will aiddreas

rernainitg issues in a subsequent order.

Q5 FERC at 61,324,

hotwithstanding the foregoing, the Comumission did in the April 26 Order rale on
several diserete 1ssues ranged by the drall Transmigsion Operatin s Agrecment (“TOA™).
It also mentioned in passing the Agreement to Suspend Provisions of Pre-Existing
Transmssion Apresments {“Suspension Agreement™). Since much of Deseret’s
Movember 20 Pleading and its January 16 Pleading were focuse(. on specific provisions
of these two agreements, Deseret seeks clarification that the Conimission in it April 26
Order has not through 1ts silonee ruled against Descret’s stated poasitions on thesc
provisions, nor has il accepted the questioned provisions in either Agreement.

The Commizsion did not specifically mile on the followir g issues Deseret had
raiscd in its November 20 Meading:

¢ The sufficiency of the Congestion Management draft propasal meluded as
Attachiment M. See November 20 Pleading at Section 1. F, pages L7-1%.
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= The sufficiency of the Suspension Agreement propozal included as
Attachment U, Seze November 20 Pleading at Section L G, pages 19-22.

# The phase out of proposed transfer charges for short-term frm and non-firm
ranstnission aervice bafore the end of the company e period, as Deseret had
proposed. See November 240 Pleading at Section L. H, pages 22-23.
Moteover, the Commission did not discusz any of the iss aes Deseral raised in il
January |4 Pleading relating to the revised TOA the Concurring Utilitics had snbmitted in

their Stage 1-A Filing:

s Exhibit G of the TOA urnecessarily confuses key ral: issues such as the
allocation of FTRs. See January 16 Pleading ar Secticn [1. A, pages 4-5.

v Sections 7.1 and 7.3 of'the TOA impair the developr ent of competitive
markevs for ancillary services for all market participaits. See January 16
Pleading al Section IL B, pages 5-8.

e Section 151 of the TOA language regarding T'TRs *of comparabie valog™
confuses the issue of what & pre-exnisting transmission rights holder will
receive, See January 16 Pleading at Section IL D, page 10.

s Addinonal modifications o Seetions 2.4.2, 25,52, F 215823, and 5.8.8 of
the TOA, as well as Exhibit A to the TOA, are necesiary. See January 16
Pleading at Section [L F, pages 11-13,

I in fact, the Commission intended to rule on any of the issues discussed above,

ot to curtail Degerat’s rights to continue to pursue these tssues, Lreseret seeks rehearing in

the aliernative on the grounds thar the Commission has comprlet 1y failed to justify any

sich rulings in its April 26 Order.
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M. CONCLUSION

Fur the teasons stated above, Deseret tequests that the Commission clarify and grant

rehearing of the April 26 Order in the respects discussed above,

Datad: May 29, 2001
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